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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
JEANNETTE MARIE DRONEBURG, 
Defendant-Appellant. 
Case No. 880539-CA 
Category No. 2 
BRIEF OF APPELLANT 
JURISDICTION OF THE COURT OF APPEALS 
The jurisdiction of the Utah Court of Appeals is 
established by 78-2a-3 (2) (e), Utah Code Annotated, 1953, as 
amended. 
NATURE OF THE PROCEEDINGS 
This is an appeal from a conviction of Possession of a 
Controlled Substance, a Third Degree Felony, and Possession of a 
Controlled Substance, a Class B Misdemeanor, and Possession of 
Drug Paraphernalia, a Class B Misdemeanor. 
ISSUES PRESENTED ON APPEAL 
Was the Affidavit in support of the Search Warrant in 
this matter sufficient to justify issuance of the Search Warrant 
by the magistrate? Did the District Court err in specifically 
instructing the jurors not to examine the evidence in this case? 
DETERMINATIVE STATUTE 
The statute believed to be determinative in this case 
is 77-23-3(1), Utah Code Annotated, 1953, as amended. The 
statute is set forth as follows: 
(1) A search warrant shall not issue except 
upon probable cause supported by oath or 
affirmation particularly describing the 
person or place to be searched and the 
person, property or evidence to be seized. 
NATURE OF THE CASE 
This is an appeal from a conviction of Possession of a 
Controlled Substance, Methamphetamine, a Third Degree Felony; 
Possession of a Controlled Substance, Marijuana Class B 
Misdemeanor; and Possession of Drug Paraphernalia, a Class B 
Misdemeanor. The resolution of the case will be determined by 
the Court's finding regarding the sufficiency of the Affidavit 
supporting a Search Warrant, as well as a Court's review of 
certain comments made by the District Court to the jury prior to 
the jury deliberations and after closing arguments of counsel. 
COURSE OF THE PROCEEDINGS 
The Defendant was arrested on April 38, 1987, for 
Possession of Methamphetamine, Possession of Marijuana, and 
Possessions of Drug Paraphernalia. A preliminary hearing was 
held in the Justice Court for Garfield County, State of Utah, and 
a Motion to Suppress was heard by the Sixth District Court for 
Garfield County, State of Utah, on January 7, 1988. The matter 
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was tried before the District Court on April 22, 1988 in a jury 
trial, and the Defendant was convicted of the three offenses. 
DISPOSITION AT TRIAL COURT 
After the conviction, the Court ordered the preparation 
of a Pre-Sentence Report and thereafter committed the Defendant 
to a 90-Day Diagnostic Evaluation at the Utah State Prison. When 
the Defendant was returned from the Diagnostic Evaluation, she 
was placed on probation and returned to her home in California. 
STATEMENT OF FACTS 
Pursuant to the Search Warrant issued on April 28, 
1987, the Defendant's vehicle and purse were searched by Sheriff 
Robert Judd of Garfield County. The Affidavit supporting the 
Search Warrant is attached in the Addendum, and the Search 
Warrant is also attached in the Addendum to this Brief. The 
Affidavit states that Sheriff Robert Judd had information that a 
"supply of illegal substances is coming in". The Affidavit 
substantiated the reliability of the informant by saying "has 
used this confidential informant before and has found them to be 
reliable." 
At the Motion to Suppress hearing held on January 7, 
1988, the Court denied the Motion to Suppress. (Motion to 
Suppress Transcript, Page 32.) 
At the Trial of the matter held on April 22, 1988, 
counsel for both sides argued the matter to the jury at the 
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conclusion of the case and after the Court had read the jury the 
jury instructions. The undersigned argued specifically that the 
volume of the methamphetamine allegedly possessed by 
Ms. Droneburg was so slight that no person could be found guilty 
of knowingly and intentionally possessing such a small amount. 
The undersigned specifically requested the jury to carefully 
review the evidence and to examine the evidence. At Page 177 of 
the Trial Transcript, the Court, after closing arguments had been 
completed, stated to the jury, "I suggest to you that you do not 
open the packets. It isn't necessary to open any of the 
packets. They've been marked and they're necessary. And I 
would suggest to you that you shouldn't get into that kind of 
position." The undersigned objected to those remarks after the 
Court had already made them and after the damage had been 
done. (Trial Transcript, P. 178) 
SUMMARY OF ARGUMENT 
The trial court erred in refusing to suppress the 
evidence gained by the Search Warrant in this case on the grounds 
that the Affidavit in support of the Search Warrant was 
insufficient to justify issuance of the Warrant. 
The trial court erred by improperly instructing the 
jury not to inspect the evidence in the case. 
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ARGUMENT 
POINT I 
THE AFFIDAVIT SUPPORTING THE SEARCH WARRANT IN THIS 
CASE WAS CONSTITUTIONALLY INSUFFICIENT TO JUSTIFY THE ISSUANCE OF 
THE SEARCH WARRANT, 
The Constitution of the United States and the 
Constitution of the State of Utah mandate that a Search Warrant 
may be issued only upon probable cause• (United States 
Constitution Fifth and Fourteenth Amendments; Article I Section 
14, Utah State Constitution) The method of determining what is 
sufficient probable cause where an unnamed confidential informant 
is used as the basis for probable cause has been established in 
the case of Gates v, Illinois, 462 U.S. 213 (1983) • Gates 
abandoned the earlier Aguilar-Spinelli two-pronged test fAcruilar 
v, Texas, 378 U.S. 108 (1964); Spinelli v. United States, 393 
U.S. 410 (1969)], and adopted a broader approach in reviewing 
affidavits based upon confidential informants allowing the 
reviewing court to examine the totality of the circumstances 
surrounding the issuance of the warrant. This allows a reviewing 
court to step away from the more restrictive determination of 
probable cause set forth in the Aguilar-Spinelli doctrine and 
gives, instead, an opportunity to review all of the facts and 
circumstances set forth in an affidavit to determine whether or 
not probable cause exists for the issuance of a warrant. This 
approach has been favorably adopted in the State of Utah by a 
number of Utah cases. State v. Anderton, 668 P. 2d 1258 (Utah, 
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1983); State v. Anderson, 701 P.2d 1099 (Utah, 1985); and State 
v. Miller, 740 P.2d 1363 (Utah Ct. App., 1987) 
In this case, the facts stated in the Affidavit 
(included in the Addendum) to establish the grounds for issuance 
of a Search Warrant are "information from a reliable informant 
informs that a supply of illegal substances is coming in". The 
reliability of the informant is set forth as "has used this 
confidential informant before and has found them to be 
reliable". There was no independent investigation set forth in 
the Affidavit, and there was no other information given to 
support the reliability of this informant or the accuracy of this 
information. Looking at the Affidavit as a whole, the reviewing 
magistrate would be told that the Sheriff, who was the Affiant, 
had a reason to believe that at the Marilyn Messer resident at 
2 60 North 100 West in Panguitch, Utah, and in the vehicles at 
that residence, there were "illegal substances" based upon 
information from a reliable informant who had been used before, 
and that "a supply of illegal substances is coming in". That is 
the totality of the information available to the reviewing 
magistrate. In none of the Affidavits previously approved by 
this Court or the Utah Supreme Court, has such sparse information 
been used. It is the contention of the Defendant-Appellant that 
this data within the Affidavit is insufficient to support the 
issuance of a Search Warrant. An independent magistrate, 
dispassionately reviewing the data within an Affidavit, must have 
more information upon which to determine that there is probable 
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cause to support an otherwise unjustified entry into a private 
residence or vehicles located at a private residence. 
When the Defendant, presented with the County Sheriff 
and a Search Warrant issued by a magistrate, voluntarily 
delivered the contraband in her purse, that delivery cannot be 
deemed as a waiver < her rights to be free from unreasonable 
search and seizure. When a law enforcement officer acts under 
color of law, it is a reasonable response for a Defendant to 
voluntarily comply with the officer's apparently authorized 
request. 
POINT II 
THE TRIAL COURT IMPROPERLY INSTRUCTED THE JURY NOT TO 
REVIEW THE EVIDENCE IN THIS CASE. 
Unfortunately, the arguments of counsel to the jury in 
this matter are not part of the record. The writer of this 
Brief, as trial counsel, respectfully represents to this Court 
that he argued to the jury that the quantity of methamphetamine 
possessed by the Defendant was such a small amount that no person 
could be held liable for knowingly and intentionally possessing 
it. The testimony of the State's chemist, Mr. David Murdock, 
established that the total weight of the methamphetamine involved 
was probably less than one milligram. (Trial Transcript, P. 135) 
It was this writer's argument to the jury that such a 
tiny amount could not be sufficient to support knowing and 
intentional possession. However, at the conclusion of the 
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arguments of counsel, after the undersigned had strenuously 
urged the jury to examine the evidence and determine whether or 
not there* was sufficient there to support the knowledge 
requirement that was part of the State's burden of proof, the 
Court told the jury MI suggest that you do not open the packets. 
It isn't necessary to open any of the packets. They've been 
marked and they're necessary. And I would suggest to you that 
shouldn't get into that kind of a position." (Trial Transcript, 
P. 177) 
This specific instruction of the Court to not do what 
defense counsel had urged and to not examine the evidence was 
improper and highly prejudicial to the Defendant. 
CONCLUSION 
Because the evidence seized by the Sheriff should have 
been suppressed, the conviction must be overturned and the matter 
dismissed by the District Court. Also, the Court's improperly 
instruction to the jury not to examine the evidence so prejudiced 
the Defendant that the trial cannot be said to have been free of 
error. The conviction should be reversed and the case ordered 
dismissed. 
DATED this y day of February, 1989. 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy 
of the above and foregoing BRIEF OF APPELLANT to Mr. Paul Van 
Dam, Utah Attorney General, 236 State Capitol Building, Salt Lake 
City, Utah 84114, this 6f day of February, 1989, first class 
postage fully prepaid. 
JAMS L.^SHUM^TE 
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IN THE GARFIELD COUNTY JUSTICE COURT, 
GARFIELD COUNTY, STATE OF UTAH 
STATE OF UTAH ) 
: ss AFFIDAVIT FOR SEARCH WARRANT 
COUNTY OF GARFIELD) 
BEFORE THE HONORABLE JOHN W. YARDLEY, GARFIELD COUNTY JUSTICE COURT 
The undersigned, being first duly sworn, deposes and says 
that he has reason to believe that: 
( ) on the person(s) of 
( x x ) on the p rem ises known as
 2 6 Q n . l a a _ w > P a n y r i r t e h U T 0 4 7 5 9 
residence of Marilyn Mp^pr 
(xx ) in the vehicle(s) described as vehicles at ^hnvp rg<nHenc< 
in the County of Garfield, Utah, there is now certain property or 
evidence described as: 
controlled substance and/or illegal narcotics 
and that said property or evidence: 
(x ) 1S unlawfully acquired or unlawfully possessed 
( ) has been used as a means of committing a public offense 
( ) is being possessed with the purpose to use it as a means 
of committing or concealing a public offense 
(x ) consists of an item that constitutes evidence of illegal 
conduct, possessed by a party to the illegal conduct 
( ) consists of an item or constitutes evidence of illegal 
conduct, possessed by a person or entity not a party to 
the illegal conduct 
Affiant believes the property and evidence described above 
is evidence of the crime of Possession with intent to distribute-
illegal substanc 
The facts to establish the grounds for issuance of a Search 
Warrant are as follows:
 i n f o r m a t i o n f r o m a reliable confidential inforn 
AHHpnHnm - PP IOP 1 n f Ix. 
Affiant considers the information received from the confidential 
informant reliable because [ Use only if Confidential Informant 
is involved] 
Has used this confidential informant before and 
has found them to be reliable. 
Affiant has verified the above information to be correct and 
accurate because of the following independent investigation: 
Information from reliable informant informs 
that a supply of illegal substances is coming in, 
for 
WHEREFORE, 
the seizure 
affiant 
of said 
prays 
items 
that a Search Warrant be issued 
( ) i n the daytime. 
(
 x ) at any time day or night because there is reason to believe 
it is necessary to seize the property prior to it being 
concealed, destroyed, damaged or altered, or for other 
good reason. 
It is further requested that (if appropriate) the affiant executing 
the requested warrant not be required to give notice of affiant's 
authority or purpose because: [Such authority should be endorsed on Warrant] 
( x ) the property sought may be quickly destroyed, disposed of, 
or secreted. 
( ) physical harm may result to any person if notice were 
given. This danger is believed to exist because: 
< 
C dr*^.-
Affiant 
S u b s c r i b e d and sworn t o b e f o r e me t h i s ;>Q t hday o f A p r i l > 19_fii 
J D M W. YARDLEY 
Justice Court Judge of/ the 
Garfield County Justice Court, 
Garfield County, State of Utah 
IN THE GARFIELD COUNTY JUSTICE COURT, 
GARFIELD COUNTY, STATE OF UTAH 
STATE OF UTAH ) 
COUNTY OF GARFIELD ) 
ss SEARCH WARRANT 
TO ANY PEACE OFFICER IN THE STATE OF UTAH: 
Proof by affidavit under oath having been made this day 
before me by Robert V. Judd , I am satisfied that 
there is probable cause to believe that: 
( ) on the person(s) of 
(x ) on the premises known as 260 n. 100 w. Marilyn Messpr 
(x ) in the vehicle(s) described as located at above resid 
ence 
in the City of Panguitch , Garfield County, Utah, there 
is now being possessed or concealed certain property or evidence 
described as: 
controlled substance and/or illegal narcotics 
which property or evidence: 
(x ) is unlawfully acquired or unlawful 1y possessed. 
( ) has been used to commit or conceal a public offense. 
( ) is being possessed with the purpose to use it as a means 
of committing or concealing a public offense. 
(x ) consists of any items that constitutes evidence of illegal 
conduct, possessed by a party to the illegal conduct. 
( ) is evidence of illegal conduct in possession of a person 
or entity not a party to the illegal conduct and good 
cause being shown that the seizure cannot be obtained 
by Subpoena without the evidence being concealed, 
destroyed, damaged or altered. 
YOU ARE THEREFORE COMMANDED: 
( ) in the daytime 
( x ) at any time day or night (good cause having been shown) 
( x ) to execute without notice of authority or purpose (proof 
under oath being shown that the object of this search 
may be quickly destroyed or disposed of or that harm 
may result to any person if notice were given) 
to make a search of the above-named or described person(s), 
premises and/or vehicle(s) for the herein-above described property 
Addendum - Page 3 of 4 
or evidence, and if you find the same or any part thereof, to 
bring it forthwith before me at the Garfield County Justice Court 
in Garfield County, Utah, or retain such property in your custody, 
subject to the order of this Court-
Given under my hand and dated this 28th day of 
Apri 1 v ^ 8 7 * 
(O^N W. YARDLEY 
istice of the Peace, 
Garfield County Justice Court 
r \ 
^>v\ \/\^ .^- . 4 
t <y 
<i 1 
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